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STATE OF MINNESOTA 
OFFICE OF THE ATTORNEY GENERAL 

The Honorable Donovan Frank 
United States District Court Judge 
724 Federal Building 
316 N. Robert Street 
St. Paul, MN 55101 

June 20, 201 1 
SUITE 1100 
445 MINNESOTA STREET 
ST. PAUL, MN 55101·2128 
TELEPHONE: (6511 282~5700 

By Personal Delivery 

Re: James and Lori Jensen, et aL v. Minnesota Department of Human Services, et aL 
Court File No. 09-CV-1775 (DWFIFLN) 

Dear Judge Frank: 

On behalf of all of the parties to this litigation, please find enclosed a copy of the 
Settlement Agreement, attachments and exhibits. Counsel are scheduled to meet with you on 
Thursday, June 23, 2011 at 8:00 a.m. in order to discuss with the Court its review of the 
Agreement and subsequent steps including the Court's review and execution of the Hearing 
Order to allow Class Counsel to proceed with notice to the Class. 

The accompanying documents are organized as follows: 

• Stipulated Class Action Settlement Agreement; 

• Attachment A: New policy limiting use of restraints to emergencies; 

• Attachment B: Staff training; 

• Attachment C: Form to be filled out on each use of restraint; 

• Attachment D: Pierringer language (if court subsequently permits an insurance 
defendant to withdraw from settlement); 

• Exhibit 1: Notice of Pendency and Proposed Settlement of Class Action; 

• Exhibit 2: Request for Exclusion ("Opt-Out"); 

• Exhibit 3: Claim Form; 

• Exhibit 4: Hearing Order; and 

TTY: (651) 296·1410· Toll Free Lines: (800) 657·3787 (Voice), (800) 366·4812 (TIY) • www.ag.state.mn.us 
An Equal Opportunity Employer Who Values Diversity s ...... ~ OPrinted on 50% recycled paper (15% post COnSumer content) 
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• Exhibit 5: Stipulation for Entry of Final Order, Final Order, and Judgment. 

The Notice which will be sent to class members, Exhibit 1, provides a good overview of 
the case and the procedures that will follow upon this Court's preliminary approval of the 
Settlement Agreement and execution of the Hearing Order (Exhibit 4). Plaintiffs' counsel, 
within seven days of the Court's preliminary approval of the settlement, will mail a copy of the 
Notice, Request for Exclusion ("opt-out") and Claim Form to all class members, their guardians, 
if any, and a contact person or family member, if known. In other words, as many as three 
notices will be sent out for each class member. 

Class members who wish to opt-out will have to do so by September 1, 2011. Claim 
forms will need to be submitted by September 15, 2011 in order to be timely, although class 
counsel has discretion to accept late claims so long as distribution of the settlement fund is not 
materially delayed. The Fairness Hearing is scheduled for December 1,2011. 

The settlement fund is $3,000,000 ($2.8 million from the State and $200,000 from two 
insurers). Plaintiffs' counsel will request an award of $1,000,000 for attorneys' fees and costs. 
Plaintiffs will also request that a minimum of $75,000 be apportioned for each of the three 
named plaintiffs (total $225,000) for their experience with restraint and/or seclusion as well as 
serving as class representatives. The remaining approximately $1,775,000 is reserved for class 
members, which shall be apportioned by the Court taking into account the documented number 
of times the member was restrained and/or secluded with a schedule providing for approximately 
Two Hundred Dollars ($200) for each restraint or seclusion. See Notice (Exhibit 1) at 6. The 
Court may apportion funds on other grounds, including serious physical injury. 

There are approximately 200 class members. About 140 of them were restrained less 
than 15 times and would receive less than $3,000 under the proposed scale. At the other end of 
the continuum, about 31 class members would receive more than $10,000 and the top three 
would receive in six figures. 

The Settlement Agreement contains numerous provisions that the parties hope will result 
in improved lives for residents of the State's facility for people with developmental disabilities 
with severe behavioral conditions, including immediately and permanently discontinuing the use 
of mechanical restraint (including metal law enforcement-type handcuffs and leg hobbles, cable 
tie cuffs, PlastiCuffs, FlexiCuffs, soft cuffs, posey cuffs, and any other mechanical means to 
restrain), manual restraint, prone restraint, chemical restraint, seclusion, and the use of painful 
techniques to induce changes in behavior through punishment of residents with developmental 
disabilities. See Settlement Agreement, Section V. Prohibited Techniques. 

The State's revised policy (Attachment A) provides that in the event of an emergency 
which poses an imminent risk of physical harm to self and others and less restrictive strategies 
would not achieve safety, certain manual and Velcro strap mechanical restraint may only be used 
on residents of METO and its successor facilities .. 
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The State is also increasing staffing at a cost of $930,000, training requirements are being 
increased, people with developmental disabilities will not be transferred to Minnesota Security 
Hospital and Anoka Metro Regional Treatment Center solely for reasons of their disability, and 
key policies will be reviewed and revised (Rule 40 and Olmsted Plan). 

In order to help assure that the limitations on the use of restraints are observed, a third 
party expcrt will be consulted in connection with each use of restraint, an employee of the State 
Health Department will serve as an external reviewer, and the Court will receive quarterly 
reports from the external reviewer as to whether the faeility is in substantial compliance with the 
Settlement Agreement. 

We look forward to seeing you on Thursday. 

Enclosures 

cc: Shamus P. O'Meara 
Samuel D. Orbovich 
Dave L. Hashmall 

AG: #2841720-v 1 

Very truly yours, 

\~U:k::-
P. KENNETH KOHNSTAMM 
Assistant Attorney General 

(651) 757-1266 (Voice) 
(651) 282-5832 (Fax) 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
 
 
James and Lorie Jensen, as parents, 
guardians and next friends of Bradley J. 
Jensen; James Brinker and Darren Allen, as 
parents, guardians and next friends of 
Thomas M. Allbrink; Elizabeth Jacobs, as 
parent, guardian and next friend of Jason R. 
Jacobs; and others similarly situated, 
 

Plaintiffs,
 
vs. 
 
Minnesota Department of Human Services, 
an agency of the State of Minnesota; 
Director, Minnesota Extended Treatment 
Options, a program of the Minnesota 
Department of Human Services, an agency 
of the State of Minnesota; Clinical Director, 
the Minnesota Extended Treatment Options, 
a program of the Minnesota Department of 
Human Services, an agency of the State of 
Minnesota; Douglas Bratvold, individually, 
and as Director of the Minnesota Extended 
Treatment Options, a program of the 
Minnesota Department of Human Services, 
an agency of the State of Minnesota; Scott 
TenNapel, individually and as Clinical 
Director of the Minnesota Extended 
Treatment Options, a program of the 
Minnesota Department of Human Services, 
an agency of the State of Minnesota; and 
State of Minnesota, 
 

Defendants.

Court File No.: 09-CV-1775 DWF/FLN

 
 
 
 
 
 

HEARING ORDER 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 This matter came before the Court on the Parties' Settlement Agreement 

(“Agreement”), dated June 23, 2011, together with the exhibits and attachments 
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accompanying the Agreement, setting forth the terms and conditions for a settlement and 

dismissal of this matter with prejudice.  

IT IS HEREBY ORDERED AS FOLLOWS:  

 1.  Pursuant to Fed. R. Civ. P. 23(a) and 23(b)(3), the Court conditionally 

certifies the following Settlement Class for settlement purposes only:  

All individuals who were subjected to the use of Aversive and Deprivation 
Procedures including Restraints or Seclusion of any kind for any reason 
and/or any type of seclusion method while a resident at the Minnesota 
Extended Treatment Options program at any time(s) from July 1, 1997 
through May 1, 2011.  Settlement Class or Class Member does not include 
any individual who has properly and effectively requested exclusion from 
the Settlement Class. 
 

 For purposes of settlement only, the Named Plaintiffs are conditionally appointed 

as Settlement Class Representatives.  

 2.  In preliminarily certifying the Class for settlement purposes, the Court 

expressly finds that the requirements of Fed. R. Civ. P. 23(a) and 23(b)(3) are satisfied 

because:  (a) the Class is so numerous that joinder of all members is impractical; (b) there 

are questions of law and fact common to all members of the Class; (c) the claims or 

defenses of the Settlement Class Representatives are typical of the claims or defenses of 

the members of the Class; (d) Settlement Class Representatives will fairly and adequately 

protect the interests of the members of the Settlement Class; (e) common questions of law 

and/or fact predominate over questions affecting only individual Settlement Class 

Members; and (f) a class action is superior to all other available methods for fair and 

efficient adjudication of the controversy.  
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 3.  Pursuant to Fed. R. Civ. P. 23(g), the court finds that Plaintiffs’ Counsel is 

qualified to represent the Class and is hereby appointed as Settlement Class Counsel.  

 4.  Subject to final determination following a hearing after notice to the 

Settlement Class, the Court preliminarily approves the settlement as outlined in the 

Agreement as fair, reasonable, and adequate.  

 5.  Pursuant to Fed. R. Civ. P. 23(e), a fairness hearing (the “Fairness 

Hearing”) shall be held before this Court, at 10:00 A.M. on December 1, 2011, at the 

United States District Court for the District of Minnesota, in Courtroom 724, 316 North 

Robert Street, St. Paul, MN 55101, to determine (a) whether the requirements for 

certification of the Settlement Class have been met; (b) whether the proposed settlement 

on the terms and conditions provided for in the Agreement is fair, reasonable, and 

adequate and should be approved by the Court; and (c) whether and in what amounts fees 

and expenses shall be awarded to Plaintiffs' Counsel from the Settlement Fund.  

 6.  The Court approves, as to form and content, the Notice of Pendency and 

Proposed Settlement in Pending Class Action (the “Notice”), as well as the Request for  

Exclusion (“Opt Out”), and the Proof of Claim Forms (the “Claim Form”), attached to the 

Agreement as Exhibits 1, 2, and 3 respectively, and finds that the mailing, distribution, 

and publication of the Notice and Summary Notice substantially in the manner and form 

set forth in this Order meets the requirements of Rule 23 of the Federal Rules of Civil 

Procedure, the Constitution of the United States, and any other applicable law, and is the 

best notice practicable under the circumstance and shall constitute due and sufficient 

notice to all members of the Settlement Class.  
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 7. Upon entry of the final Court Judgment, DHS will reimburse Settlement 

Class Counsel for the reasonable costs associated with the notice of the proposed 

Settlement to the Class Members, in the form approved by the Court, as required by Fed. 

R. Civ. P. 23(e).   

 8.  Settlement Class Counsel shall administer the notice procedure and the 

process of claims as more fully set forth below:  

 (a)  Not later than seven (7) days after the date of this order, Settlement Class 

Counsel shall cause a copy of the Notice, Request for  Exclusion (“Opt Out”), and Claim 

Form, substantially in the forms attached to the Agreement as Exhibits 1, 2, and 3, along 

with sufficient information regarding the Class Member’s experience with seclusion or 

restraint  to help the Class Member or legal representative understand the proposed 

settlement, to be mailed by United States certified mail (return card requested) to all 

Class Members, their guardians, if any, and, a contact person or family member, if 

known, at the addresses found on the individual Class Member’s records in the 

possession of METO and DHS, electronic verification of which has been provided to 

Plaintiffs’ Counsel, or other address provided by the Post Office, the Class Member, or 

otherwise as described in relevant records.  Settlement Class Counsel will use reasonable 

efforts to locate individuals whose Notice and Claim Forms are returned undeliverable.  

 (b)  Along with any papers filed by Settlement Class Counsel in support of the 

Settlement pursuant to paragraph 15 below, Settlement Class Counsel shall serve on 

Defendants’ Counsel and file with the Court proof, by affidavit or declaration, of such 

mailing.  
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 9.  All Settlement Class Members who wish to exclude themselves from the 

Settlement Class (“opt-out”) must submit a written request to be excluded in the manner 

and containing all information described in the Notice.  To be timely, any request for 

exclusion must be in writing and postmarked on or before September 1, 2011.  

 10.  All Settlement Class Members who have requested exclusion in the time 

and manner set forth in the Notice shall be excluded from participating in the Settlement 

or Settlement payments and shall not be bound by any orders and judgments in this 

matter, whether favorable or unfavorable to the Settlement Class.  

 11.  Settlement Class Members who wish to apply to participate in the 

Settlement Payment must complete and timely submit a Claim Form in accordance with 

the instructions contained therein.  Every Claim Form must be sent to Settlement Class 

Counsel and  postmarked on or before September 15, 2011.  Notwithstanding the 

foregoing, Settlement Class Counsel may, at their discretion, accept late claims so long as 

the distribution of the Settlement Fund to authorized Claimants is not materially delayed 

thereby.  

 12.  Any Settlement Class Member may enter an appearance in this matter, at 

his or her own expense, individually or through counsel of his or her own choice.  Any 

Settlement Class Member who does not enter an appearance will be represented by 

Settlement Class Counsel.  

 13.  Any Settlement Class Member who has not requested exclusion may appear 

at the Fairness Hearing with or without Counsel, after filing a Notice of Intention to 

Appear as outlined in the Notice. A Settlement Class Member who has provided such 

CASE 0:09-cv-01775-DWF-FLN   Document 102    Filed 06/23/11   Page 5 of 7



6 

notice may show cause why the Settlement Agreement should not be approved as fair, 

reasonable, and adequate, or why Judgment should not be entered thereon, or why 

attorneys’ fees and expenses should not be awarded to Plaintiffs’ Counsel, or why the 

plan for allocation of the Settlement Fund should not be approved.  Settlement Class 

Members may also submit objections to the Court in writing, as provided in the Notice.  

 Any Settlement Class Member who does not make an objection in the time and 

manner provided in the Notice shall be deemed to have waived such objection, shall be 

bound by the terms of the Order approving the Settlement Agreement, and shall be 

foreclosed forever from making any objection to the fairness or adequacy of the 

settlement or the award of attorneys’ fees and expenses to Plaintiffs’ Counsel, unless 

otherwise allowed by the Court.  

 14.  An Order dismissing this case and approving the Settlement Agreement 

shall have a binding effect on all Class Members who do not timely request exclusion, 

whether or not they file a Claim form, and whether or not they receive a Settlement 

Payment.  

 15.  All papers in support of the Settlement Agreement and any application for 

attorneys’ fees and expenses shall be filed at least thirty (30) days prior to the Fairness 

Hearing.  

 16.  The Court reserves the right to continue or adjourn the Fairness Hearing 

and any adjournment thereof, and to modify the terms of the Settlement, without further 

notice to Settlement Class Members and retain jurisdiction to consider all further 

applications arising out of or connected with the proposed settlement.  
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IT IS SO ORDERED.  
 
 
Dated:  June 23, 2011     s/Donovan W. Frank 
       The Honorable Donovan Frank 
       United States District Court Judge  

 

CLASS ACTION EXHIBIT 4 
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